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OVERVIEW:

On June 30, 2015, Cody Zimmer fded a Complaint of discrimination pursuant to s. 13 of
the Human Rights Code (the "Code"). In his Complaint, Mr. Zimmer alleged that on or about July
3, 2014, and continuing for several years thereafter, the Respondent discriminated against him on
the basis of his being deaf.

[1]

The essence of the Complaint is that as a deaf person, Mr. Zimmer has special needs for
post-secondary education, and that those special needs were not reasonably accommodated by the
Respondent. Mr. Zimmer, using the language of the Code, alleged that his being deaf was a
disability, and that attendance at post-secondary education is a service, benefit, program, or

[2]

otherwise falls under rubric of s. 13(1) of the Code. In essence, Mr. Zimmer's claim is that by not
being funded to attend Gallaudet University ("Gallaudet"), a fully bi-lingual American Sign

Language("ASL")University located near Washington,DC,the Respondent discriminated against
him.

[3]
The Respondent filed their response on September 22, 2015. They denied any
discriminatory behaviour.

Although the Respondent ultimately (following an administrative review/appeal about
which more will be said below) elected to provide Mr. Zimmer funding at University of Manitoba
("U of M")levels, which Mr.Zimmer could and did apply to the cost ofhis attendance at Gallaudet,
[4]
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there was a refusal to fully fund Mr. Zimmer's attendance at Gallaudet. The difference between
the U of M funding levels and the cost of Mr. Zimmer's attendance at Gallaudet was substantial.
[5]

Mr. Zimmer made his first request for funding for post-secondary education through a

program known, up to 2011, as the Vocational Rehabilitation Program. This program changed its
name, or more properly, had its name changed to the "marketAbilities Program"(the "Program"),
which continued operating under that name until 2018, when the Program was renamed the
Employability Assistance for People with Disabilities Program. All ofthese named programs were
run by the Province of Manitoba.

I was told that the Program (no matter its name) was operated through various different
departments within the Provincial Government,including the Department ofFamilies(and various
iterations of that department), the Department of Jobs and the Economy, the Department of
Education and Training, and the Department of Economic Development Training.

[6]

At the time the Complaint was filed, the Program was run out of the Department of Jobs
and the Economy. No one took issue with the way the Complaint was formulated respecting the
differential departments that ran the program, or otherwise, either in prehearing conferences or at
the hearing ofthe Complaint itself In any case, given other factors set out below, nothing turns on
the name of the Program or the department that housed it.

[7]

It was conceded that the purpose of the Program was (and is) to assist people with
disabilities to prepare for, attain, and maintain employment. In other words,the raison d'etre of the
Program was not to provide post-secondary education per se, it was and remains in existence to
provide vocational training for people with disabilities so that they can obtain and maintain

[8]

employment.

The vocational training provided can be broadly based and may include a university
education or other educational activities depending on a wide variety of factors. The evidence

[9]

before me suggested that the most important factor in determining funding was that the vocational
plan the applicant advanced was considered realistic by the Program.

[10] Ultimately, as aforementioned, the Program determined (following administrative review/
appeal) that Mr. Zimmer's vocational plan was realistic, but the Program did not agree to fund Mr.
Zimmer to attend Gallaudet. Instead they determined that the interpreted education available at the
U of M was adequate to meet Mr. Zimmer's vocational goals.

[11] The evidence before me revealed that the U of M provides or can provide AST
interpretation services for multiple activities (as do other post-secondary institutions), through its
Student Accessibility Services("SAS")office. More will be said about SAS services later in these
Reasons.

[12]

In contrast to the interpreted environment at the U of M,Gallaudet not only teaches in ASL,

but also conducts all of its activities, including extracurricular activities, student government,

athletics programs, social and other activities, in ASL,Mr. Zimmer's first language. I was told that
Gallaudet was and is the singular university in the world entirely conducted in ASL. In a letter
found at Tab 34 of Exhibit 2(Book of Agreed Documents) Gary Malkowski, self-described as

3~

Special Advisor to Provincial Public Affairs of Canadian Hearing Society, described Gallaudet as
"bilingual diverse multicultural".
[13] Mr. Zimmer alleged that a deaf person's experience in the fully immersive (not to be
confused with "immersion" schools) Gallaudet enviromnent is wholly different and significantly
better than the education available in the interpreted/mediated environment available at the U of
M,such that it is a category error to equate the two.

[14] Mr. Zimmer alleged that he was subject to differential treatment on the basis of his being
deaf by being funded to attend an interpreted/mediated environment. Mr. Zimmer claimed that he
could not obtain the same or equivalent post-secondary education he required for his approved
vocational goals through the interpreted/mediated environment available at the U of M.
[15] In analyzing that question, a key preliminary point must be identifying the Respondent.
Early in the proceedings the Respondent made the point that the Complaint was only against the
Program and its predecessors and antecedents. Upon inquiry with counsel for the Commission and
the Complainant, they confirmed that was the case.
[16] I had initially wondered if the Complaint was intended to be broader in scope. However,
upon confirmation that the Complaint was intended by all parties to be narrower, confined to the
Program alone, the matter proceeded accordingly. There may have been a different result if the
Complaint was framed more broadly depending on the evidence adduced. That issue must be left
for another day.

[17] The Respondent argued that the Program did not and could not discriminate against Mr.
Zimmer or anyone else in his position for a variety of reasons, including the fact that the Program
serves only the disabled community. They claimed the Program existed to help disabled people
with vocational training that can, and in Mr. Zimmer's case did, include obtaining a university
degree. They asserted that the interpreted/mediated learning environment available at the U of M
was perfectly adequate for Mr. Zimmer's vocational goal, and met the purposes of the Program.

[18] The Respondent stated that in providing the funding they did, Mr. Zimmer suffered no
discrimination caused by them,such that the Complaint should be dismissed. They argued that Mr.
Zimmer did not make efforts to see what services and quality of education were available at the U
of M (or another post-secondary institution in Manitoba). They contended that even if the quality
of education available at Gallaudet was better than that provided by mediated post-secondary
institutions in Manitoba, nothing here met the definition of discrimination articulated in the Code.

[19] Before reviewing the facts and providing my analysis of the law, I wish to thank counsel
and Mr. Zimmer for their submissions, material, and the respectful manner in which they all
conducted themselves throughout the hearing of this important complaint. Having said that, for
the reasons set out below, based on the evidence that came before me, I find that the Commission
and Mr. Zimmer did not meet the initial burden of proving discrimination, and therefore I must
dismiss the Complaint.

4

FACTS:

[20] The relevant facts in this case are not really in dispute. I will not review all of the details
of the evidence I received over the approximately three weeks (albeit with breaks in between) of
hearing. Given the factual agreements reached, such analysis is not required at this time. I will
however touch on some of the evidence I heard.

[21] Mr. Zimmer has Bilateral Sensorineural Hearing Loss (onset congenital). Mr. Zimmer has
been deaf from birth. Both his parents are deaf, and he has a lengthy family history (at least over
a century) of deafness.

[22] Both of Mr. Zimmer's parents are educators, with Mr. Richard (Rick) Zimmer, the
Complainant's father, being the Coordinator at Red River College's("RRC")AST and DeafStudies
Program. Based upon the evidence I heard, to their credit, the Zimmers are a close and supportive
family, active in the deaf community, and in the promotion of deaf culture.
[23]

Mr. Zimmer led considerable evidence as to his educational history. He outlined the fact

that he attended Manitoba School for the Deaf for most of his (non-post-secondary) educational

career. The exceptions are when he attended a "shops" course at John Taylor Collegiate, and his
high school graduation year when he attended Maryland School for the Deaf("Maryland").

[24] Mr. Zimmer's evidence was that he attempted to enroll at Westwood Collegiate for Grade
10 studies, which would have required an ASL interpreter. Mr. Zimmer testified that very shortly
before school was to commence at Westwood Collegiate, Mr. Zimmer's interpreter withdrew his
services. Accordingly, Mr. Zimmer could not attend at Westwood Collegiate, and had to return to

the very sparsely populated fully ASL environment ofthe Manitoba School for the Deaf
[25] Mr. Zimmer also described playing soccer in Manitoba in an interpreted environment
through the Winnipeg South Soccer Club, Premiere Division (previously he played for another
Winnipeg South club). Mr. Zimmer recalled one situation when his coach was coaching in the
men's locker room, however insofar as Mr. Zimmer's interpreter was a woman, she was unable to

be present. Mr.Zimmer commented on the difficulty that resulted for him as a young soccer player,
and generally.

[26] For his graduating year, with the assistance offamily and friends, Mr.Zimmer was able to
attend at Maryland. Mr. Zimmer and his mother relocated to the United States in order for Mr.
Zimmer to avail himself of this educational opportunity while Mr. Zimmer's father remained
resident in Manitoba. Without doubt this posed many challenges for the family but was seen to be

a very worthwhile opportunity, and is one example of the emphasis Mr. Zimmer’s family put on
education. While Mr. Zimmer attended at Maryland, his mother enrolled at Gallaudet (having
previously attended the U of M).

[27] Mr. Zimmer discussed all of the additional activities that he had available to him at
Maryland due to its "immersive" nature. This included football and other activities. He described
an environment at Maryland where everyone from janitorial staff to teachers all used ASL.
[28] Mr. Zimmer compared the experience at Maryland, which was described as a rather large
institution with significant educational, extra-curricular, and social opportunities, to the Manitoba
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School for the Deaf, which had a very small student population and few additional "enriching"
activities. He described (albeit not in these words) a critical mass of staff and student population
that enabled a robust and fulsome educational environment not available to him in Manitoba.

[29] The evidence before me was that Mr. Zimmer had decided early on (by at least August
2013 if not sooner) that he wanted to attend Gallaudet. His father, who was also a witness, also
attended Gallaudet (albeit over a more extended period).

[30] Mr. Zimmer described the advantages at Gallaudet in multiple respects, including the
physical environment, and the direct AST instruction available there versus the non-"deaf'
mediated AST environment at the U of M and elsewhere. He discussed classroom and building

architecture, as well as classroom structure designed to assist and integrate deaf students available
at Gallaudet(as was the case at Maryland).

[31]

In June 2013 (when he was in Grade 11) Mr. Zimmer was referred to the Society for

Manitobans with Disabilities (SMD)for vocational rehabilitation services. He was informed in
writing by SMD that:

Vocational rehabilitation refers to the progressive process of planning, preparing
for and attaining gainful employment.(Exhibit 2, Tab 23)

[32] In a form dated August 8, 2013(though indicating a recording date of August 1, 2013), the
following entry appears under the heading Expectation of Service respecting Mr. Zimmer's
funding request for Gallaudet:

Educational sponsorship consideration for post-secondary education following
anticipated high school graduation in Jun/2014 [sic]. He is interested in attending
Gallaudet University in USA for Sep/14, for both undergraduate and graduate
degrees [sic]. He has not to date identified an educational or employment goal. He
and his father were advised at intake of the need to engage in vocational plaiming
with a VRC to formulate a vocational goal, that application for educational funding
must meet criteria established by our funder, MB Family Services LMAPD funding

and that approval for funding cannot be guaranteed.(Exhibit 2, Tab 24)

[33]

The form indicates that Mr. Zimmer's case was opened to Bruce Koskie, identified as a

vocational rehabilitation counsellor, deaf and hard of hearing services, effective August 1, 2013.
Mr. Koskie was not called as a witness.

[34]

The evidence before me was that the Program contracted with SMD to provide certain

services, including, in this case, vocational assessment and training. The Service Purchase

Agreement between SMD and the Respondent (or its predecessors) stipulated that SMD is an
independent contractor, not an agent of the Government of Manitoba.(Exhibit 2, Tab 27).
[35]

A document titled "Initial Goal Setting Decisions", dated October 7, 2013, was placed

before me. It reveals that Mr. Zimmer was requesting funding to attend Gallaudet commencing in
the fall of 2014. It also sets out various goals including exploring post-secondary educational

opportunities, staying in contact having Mr. Zimmer provide a costing breakdown for Gallaudet,
and other issues for Mr. Zimmer to review at Gallaudet, among other things.
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[36] The form does not indicate who was supposed to explore post-secondary opportunities(Mr.
Zimmer, his parents, or the vocational counsellor). There was no direct reference to anyone in
particular exploring programs available in Manitoba, and how they may or may not have fulfilled
Mr. Zimmer's needs.

[37] By December 19, 2013, Mr. Zimmer had signed a form entitled Vocational Rehabilitation
Program Individualized Vocational Plan. He asked to be waitlisted for educational funding support
to attend Gallaudet for the four-year Bachelor of Deaf Studies beginning in the fall of 2014. This
form acknowledged the work each of the Complainant and the Vocational Rehabilitation
Counsellor, Mr. Koskie, were to undertake. Once again there was no mention of anyone

investigating educational opportunities available in Manitoba, what they might provide, or what
they might lack.

[38]

On January 29, 2014, Mr. Koskie sent a letter to Manitoba Student Aid requesting

information as to what other funding might be available to fund a portion of Mr. Zimmer's request
to attend Gallaudet. In that correspondence, Mr. Koskie wrote and appears to have quoted from
Gallaudefs website as follows:

I have a Deafclient who is interested in attending Gallaudet University for fall 2014
and enroll in the four year Bachelor of Arts Degree in Deaf Studies. Gallaudet is
located in Washington DC.

"Gallaudet University is the world leader in liberal education and career
development for deaf and hard of hearing students. The University enjoys an
international reputation for its outstanding programs and for the quality of the
research it conducts on the history, language, culture, and other topics related to
deaf people". http:/www.gallaudet.edu/about Gallaudet.html (Exhibit 2, Tab 29)

[39] Mr. Koskie's correspondence also advised that the then fees for attendance at Gallaudet
were approximately $44,215.00 US annually for international students.
[40] There followed various e-mail exchanges between Mr. Koskie and Lyall Hallick, some
involving Mr. Zimmer. I was told that Mr. Hallick was, at the time, a Government of Manitoba
employee in charge of the Program. Mr. Hallick has since retired from his position and did not
testify.

[41] Mr. Hallick requested more information respecting Mr. Zimmer's vocational plan prior to
considering the funding request, which he said was a necessary prerequisite to approve funding.
Mr. Hallick sent an e-mail to Mr. Koskie on December 30, 2013 making the following inquiries:

What is the specific vocational goal that Cody is planning to pursue after
university?

What in province options have been explored?

What other funding would be available to cover a portion of the costs?
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How much would Cody be contributing toward these costs? (Exhibit 2,Tab
31)

[42]

Mr. Hallick went on to write:

As you can appreciate the costs of this program are extremely high relative to in
province programs and as such it is imperative to thoroughly consider all aspects
ofthe plan. As you are aware the program has an Out ofProvince policy regarding
educational funding and only will do so in select circumstances.(Exhibit 2, Tab 31)
On January 10, 2014, Mr. Koskie wrote to Mr. Zimmer explaining some of the questions
that Mr. Hallick identified in considering Mr. Zimmer's application for funding. Mr. Zimmer
initially did not appear to understand and requested clarification as it related to the "specific
vocational goal" referenced in Mr. Hallick's e-mail.

[43]

[44]

In his responsive e-mail to Mr. Zimmer, Mr. Koskie wrote, among other things:
He is asking if any deaf studies in Canada, [sic] I know RRC has one, but ifs very
'basic' and not as thorough as Gallaudefs studies, [sic]

[45]

In response to Mr. Zimmer's request for clarification of the question as to how much he

would contribute toward the cost, Mr. Koskie wrote:

This is a question that came up years ago when VR decided that they would only
fund $5,000 towards room and board costs and the remaining (approx. $7,000) had
to be picked up by the student(you) and/or your family. Or even a student loan...
[sic]

[46] Mr. Zimmer replied to Mr. Koskie's request for information immediately. Among other
things, Mr. Zimmer delineated several possible vocational goals. He also stated he liked "working
with people and working with ideas". Mr. Zimmer noted that RRC had a program for deaf studies
but wrote:

I agree with you that RRC has one and I don't know if I should add this part but
both of my parents teach there and I don't want to go to school and home with them
24/7. Gallaudet is perfect for me to develop my personal growth, skills and interact
with Deaf people from all over the world. How can 1 beat that, this is an ideal world
for me.[sic]

[47] Within approximately one month,on June 30,2014, Mr. Koskie responded to the questions
raised by Mr. Hallick. Mr. Koskie informed Mr. Hallick that, among other things, Mr. Zimmer's
main goal is to "work with people and working with ideas". He went on to list a number ofspecific
areas of employment that might be available to Mr. Zimmer.

[48] Mr. Hallick wrote back on February 5, 2014 and advised that the marketAbilities program
would not provide financial support for Mr. Zimmer as his main vocational goal (described as
"working with people and ideas") was considered too vague. This seemed to ignore or minimize
the specific areas of employment listed by Mr. Zimmer and Mr. Koskie.
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[49]

In his letter rejecting the funding request, Mr. Hallick stated, among other things:

It is program policy that we typically do not provide funding for out of Province
education unless there is a disability related reason or there is no similar alternative
available. There are many different educational programs within the Province of
Manitoba that would allow Cody to work with people and ideas once the vocational
goal is more clearly defined. We also believe that these programs whether at the

University or College level can and do provide the required supports. (Exhibit 2,
Tab 32)

Mr. Zimmer responded to Mr. Koskie on February 17, 2014 after being advised that the
Program rejected his application for funding. Mr. Zimmer stated, among other things:

[50]

Thank you for letting me know about Lyle's respond [sic]. At first, I read the Lyle's
response and I am very disappointed and still am disappointed [sic]. It has taken
me awhile to respond back to you because I was so disappointed and thought it was
the final answer from them.

Gallaudet is the one university that I alway want to enroll since I was young boy.

[sic] Gallaudet offers a very rich experience and opportunity for me to learn much
more than any other university in Manitoba. It is because I would learn more from
students or teacher who using American Sign Language(AST)before, during, and
after class [sic]. At any other university, would I learn from hearing student who
not using AST [sic]? I know by attending Gallaudet university it will change my
life and I will contribute to this experience back to my community which will be in
Winnipeg.

At this point, I would like to appeal Lyle's decision.. . (Exhibit 2, Tab 33)

[51] From there Mr.Zimmer appealed the program's decision or,in the language ofthe program,
asked that it be referred for "Administrative Review".

[52]

In the course of Mr. Zimmer's request for administrative review/appeal he sent a letter

addressed to Mr. Hallick dated March 2,2014. In support, Mr. Zimmer provided eight letters from
the following individuals:
a.

b.

Charlotte Enns, PhD Professor and Head Educational Administration Foundations
and Psychology at the University of Manitoba;

Lynn McQuarrie, PhD Professor Director of the Minerva Deaf Research Lab at
University of Alberta;

c.

Debra Russell, PhD at the University of Alberta;

d.

Erin Wilkinson, Assistant Professor of the Department of Linguistics at the
University of Manitoba;
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e.

Gary Malkowski, Special Advisor to President Public Affairs Canadian Hearing
Society;

f.

Dr. Terry Janzen, Associate Professor of the Department of Linguistics at the
University of Manitoba;

[53]

g-

Lori Dustan-Lanfond, Teacher of the Deaf, M.ed;

h.

Mandy MacDonald.(Tab 34)

All of the aforementioned individuals supported Mr. Zimmer's request for an

administrative review and to have the program fund all of the cost of Mr. Zimmer's attendance at
Gallaudet. None ofthem testified with the exception of Dr. Russell.

[54] Both counsel confirmed their agreement that the correspondence attached to Mr.Zimmer's
letter requesting administrative review were not to be taken as expert reports, and were not to be
relied on in that context. Rather, both counsel confirmed that these letters of support were only to

be taken as having been sent as part of the package provided by Mr. Zimmer in support of his
request for an administrative review. Mr. Zimmer did not take a different view.

[55] I have read all of the correspondence attached to Mr. Zimmer's request for administrative
review, as I have read and reread all the other material several times. I see no basis to interfere
with the agreement of counsel in respect of how I ought to treat those letters.
[56] I understand all of these letters of support stand for similar propositions. All of these
individuals have specified that mediated education through deafinterpretation is generally inferior
(to a greater or lesser degree)to learning that occurs in a direct-language setting, in this case, direct
AST learning. Another point that these individuals made was in terms of what Dr. Enns described
as cultural and personal identity.

[57]

In the case of Dr. McQuarrie's correspondence, statistics were offered up in terms of deaf

students' access to the educational environment and mainstream programs. Dr. McQuarrie wrote,
among other things:

In a recent study of deaf students' access to the education environment in
mainstream programs, Marchark, Sapere, Convertino, and Seewagen(2005)found
that deaf students were not provided full access to classroom information lectures,
stating that interpreted information does not have the same educational impact as
direct, face-to-face instruction. Similarly, Lang(2002)reported that interpreters on
college/university campuses often struggle with conveying specialized content and
vocabulary associated with specific academic disciplines. Recent research indicates
that the completion rate for students attending mainstream university programs is
extremely low - the dropout rate for students who are deaf is 71% compared to
47% dropout rate for students without disabilities. These statistics translated to
average graduation rates of less than 25% for students attending mainstream
institutions compared to 41% to 61% at deaf-serving institutions(US Department
of Education, 2004). Poor completion rates at mainstream institutions have been
attributed to Students' feelings of frustration over lack of services and
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accommodations provided, isolation, loneliness and visual fatigue from attempting
to negotiate through a learning environment that is not designed with their visual
learning needs in mind.(Exhibit 2, Tah 34)

[58] Dr. McQuarrie also mentioned out that the BC government conducted a cost-henefit
analysis comparing the cost of educating deaf students at a within province institution and the cost
of educating a student attending Gallaudet. She stated that the result of the BC government's costbenefit analysis was:

The financial cost incurred to ensure equitable, barrier free aecess (i.e. aceessibility

support services such as interpreters, note-takers, captioning, etc.) to attend within
province programs was actually greater than the cost of supporting a student to
attend Gallaudet (where all support services and accommodations are included in
the fees and tuition). The provinee determined that it would be more prudent
financially to provide funds to support attendance at Gallaudet and implemented a
BC access grant for deaf students... (Exhibit 2, Tab 34)

[59] Professor Wilkinson noted in her correspondence that deaf students often face obstacles in
getting high-quality interpreters, and are also constrained by time allocation of interpretation
services. She pointed out that in the result deaf students are more isolated and do not receive full
access equal to education similar to their non-signing classmates and faculty. Professor Wilkinson
noted, on a personal level, that she attended at Gallaudet. She commented as to how her experience
at Gallaudet was enriching for her and enabled her to blossom as a scholar.

[60]

In Dr. Janzen's correspondence there is an indication that having an interpreter mediate

one's education is "not a perfect fix". Dr. Janzen stated, among other things:

...while it might be tempting to think we may simply be able to ask for the very
best ofinterpreters - and they do exist-the reality is that there is a serious shortage
of highly competent interpreters nationwide, so there is never any guarantee that
such interpreter can be hired. I am aware that the field of professional ASL English interpreters is working hard to provide the best training opportunities
possible, that programs are searce, and interpreting skill development takes
considerable effort over very many years.

[61]

Although no evidence was put before me to challenge the eorrespondence attached at Tab

34, the fact is that these were not rendered as expert reports. The authors of these letters were not
called as witnesses. They were not made available for cross-examination. The content of these
letters carmot be considered in any way other than as eorrespondence sent in support of Mr.

Zimmer's request for an administrative review. By both counsel's agreement and that of Mr.
Zimmer, these letters eannot be taken as expert evidence. Had it been otherwise, a very different
conelusion might have been reached depending on a variety of factors.
[62]

I pause here to note that no evidence was put before me respecting the specific services

that would have been made available to Mr. Zimmer (or other deaf students) in Manitoba at the
relevant times. The aforementioned letters neither addressed that issue, nor any facts specific to
Mr. Zimmer or his complaint. More will be said about this later in these Reasons.
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[63] There was evidence in the Book of Agreed Documents as to services that can be made
available generally at the U of M,but nothing specific respecting the Complainant. The reason for
that might be that Mr. Zimmer made no such inquiry. Perhaps there is another explanation, but this
absence ofevidence leaves a large hole in the ease being advanced by the Complainant. There was
no evidence put before me identifying the costs of SAS at the U of M. While there was generalized
information that there is ajoint provincial and federal funding program,the details ofthat program
were not in evidence before me. There was no evidence provided to me identifying the costs at the

U of M for interpretation serviees, or any reliable evidence as to who has been paying for such
services and in what proportions.

[64] Regardless, the question before me is not whether in an ideal world a fully immersive
language program such as that which exists at Gallaudet is better for deaf students than a mediated
program. Rather the question is whether the Program discriminated against Mr. Zimmer as a deaf
person contrary to the Code.

[65] Returning to the chronology of events, the Program deeided that following Mr. Zimmer
"elarifying" his vocational goals it would fund Mr. Zimmer at U of M levels. It then determined
that those funds would be portable. That is, Mr. Zimmer eould receive those funds and apply them
to the cost of Gallaudet. I was told that this was a ehange in policy due to the efforts of Mr.Zimmer

(that is, it was the result of the appeal/administrative review process that Mr. Zimmer initiated and
pursued successfully).

[66] Although Mr. Zimmer's initial request for funding was with respect to a BA in Deaf
Studies, eventually the Program funded Mr. Zimmer at the marginally increased level of the
Bachelor of Education degree at the U of M. It appears to have been Mr. Courts (Mr. Hallick’s
suceessor) who approved the change from the Bachelor of Arts to the Bachelor of Education.

[67] The particulars of the funding requests were put before me. Although there were some
math errors on the forms, nothing turns on the errors or on the requests at this stage.

[68] At Tab 77 ofthe Book of Agreed Documents the Vocational Rehabilitation Adult Services
Options, Serviees, and Supports form(VRASOSS form)was put before me. One ofthe criteria for
out-of-province educational funding is whether, although an equivalent course of study or training
is available in Manitoba, the participant's disability requires speeialized and unique supports in
order to undertake a course of studies, and these specialized supports are only available outside of
Manitoba from an educational institution providing direct supports through their educational
program.

[69]

Another one of the criteria is that:

Attempts to arrange and coordinate a suitable course of study or training and
appropriate supports in Manitoba would result in fragmented and unreliable or
partial supports and a resource outside of Manitoba provides a fully eoordinated
integrated program of training with appropriate supports built into their program
mandate.

[70]

Here it would appear that there was no attempt to arrange and coordinate a made-in-

Manitoba educational solution for Mr. Zimmer. The reason for that might have been Mr. Zimmer's
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determination from the start that a mediated program was either not suitable or not ideal. Mr.

Zimmer's position, though not stated directly as such, was that by definition the mediated
educational environment ofthe U of M would have been fragmented and potentially unreliable, or

would constitute a partial support at best. On the other hand, the failure to explore a made-inManitoba solution might have been a result of less than optimal organization and direction from
the Program (or might have had another cause or combination of causes).

[71] It is noteworthy that the VRASOSS form indicates that where a participant receives a
scholarship or bursary intended to go to further education, the amount of the award from the
program "should be reduced by the amount ofthe reward". It is conceded this did not occur in Mr.
Zimmer's case, such that there was no such reduction despite his having received scholarships over
the 4.5 years of his education of $43,292.00.

[72] Although Mr. Zimmer attended Gallaudet for an additional term beyond the 4.5 years, it
was ultimately conceded that was not part of the request for relief before me.

[73] On June 30, 2015 Mr. Zimmer was notified that he received portable funding for the
2015/2016 academic year in the amount of $10,896.00 from the Respondent program comprised
of the following;

[74]

a.

Tuition - $3,876.00

b.

Books/supplies - $3,366.00

c.

Health insurance - $3,044.00

d.

Incidental expenses - $250.00

Mr. Zimmer also received "top-up funding" of $940.18 for a total of over $11,800.00. Mr.

Zimmer had submitted a budget to attend Gallaudet of $51,911.00 in US funds.

[75]

In subsequent years funding requests continued to be made based upon the cost of Mr.

Zimmer’s attendance at Gallaudet that far exceeded the funding granted by the Program. While

the funding requested was generally in the same approximate range as set out above, the funding
received was as follows:
2016/2017
a.

Tuition - $4,000.00

b.

Books/supplies - $3,366.00

c.

Heath insurance - $4,027.03

d.

Incidental expenses - $250.00

TOTAL-$11,643.03
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2017/2018
a.

Tuition - $4,400.00

b.

Books/supplies - $3,366.00

c.

Health insurance - $4,662.50

d.

Incidental expenses - $200.00

TOTAL - $12,628.50
Fall 2018
a.

Tuition - $1,864.36

b.

Books/supplies - $1,683.00

c.

Health insurance - $1,674.36

d.

Incidental expenses - $125.00

TOTAL - $5,346.72

[76] This last approved request for funding was for an additional period not originally
contemplated by the program or by Mr. Zimmer. Mr. Coutts' evidence was that it was reasonable
to add an additional term, as he acknowledged that sometimes it takes a little bit longer to complete
a degree, especially a vocational rehabilitation program.
[77] Obviously, there was an increasing deficit between the funding requested and the grant
received from the Program. This deficit appears to have been funded by loans taken out by Mr.
Zimmer’s parents (perhaps as part of broader borrowings).

[78] Mr. Zimmer requested an appeal of the decision to limit his funding by way of letter dated
July 18, 2015. In that letter Mr. Zimmer talked about the advantages of barrier-free education at
Gallaudet. Mr. Zimmer was advised that the program was not prepared to undertake another
administrative review, having already done so previously. By the point in time that Mr. Zimmer

requested the second administrative review he had already filed the Complaint with the Human
Right Commission for breach of the Code that is before me.
[79]

The Book of Agreed Documents (Exhibit 2)sets out various charts dealing with:
a.

employability assistance for people with disabilities case load per year from
2013/2014 to 2018/2019;

b.

employability assistance for people with disabilities individualized training fund
from 2013/2014 to 2018/2019;
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c.

employability assistance for people with disabilities individualized training from
expenditures divided by category (tuition/support services);

d.

employability assistance for people with disabilities funds provided to participants
for out of province education from 2013/2014 to 2018/2019;

e.

funding for post-secondary education for deaf and hard of hearing clients from the
individualized training fund from 2013/2014 to 2019/2020.

[80] These charts reveal that the number of deaf and hard of hearing clients who received
funding from the program was relatively modest. Although other post-secondary institutions were
listed in the chart put before me, taking the U of M as an example, the number of students ranged
from a low of 9 students in 2019/2020 to a high of 15 students in 2018/2019. Most years in the
relevant timeframe, 12 or 13 students were funded. Average funding ranged from a low of
$2,777.00 in 2019/2020 to a high of $6,222.00 in 2017/2018 per person. The information provided
in this context dealt with a number of different individualized training programs, disabilities, and
issues that are not necessarily fully applicable to Mr. Zimmer (and in some cases likely not
applicable at all).

[81] I was also provided the Employment Assistance for People with Disabilities Operating
Manual (the "Manual") as part of the Book of Agreed Documents, which I have read. Mr. Coutts
pointed out that the program at no time exceeded its budgets, and in every relevant year ran a
notional surplus in that the program funded programs ofstudy to a lesser degree than that budgeted.

[82] The Manual requires individualized assessment for vocational planning. The evidence
before me was that the program did not itself undertake that detailed assessment or analysis. SMD
was contracted to provide vocational counselling, and in Mr. Zimmer’s case recommended that
there be funding for him to attend Gallaudet. There was however nothing drawn to my attention
and no document I saw that suggests that SMD vocational rehabilitation recommendations were
or should be binding.

[83]

In addressing funding for educational training out ofProvince (Tab 20-144)the following

is indicated in the Manual:

Generally, funding for Out ofProvince training or education is not provided unless
it addresses a specific disability-related need. The following criteria or exceptions
apply in addition to the purpose and policies applicable to all education requests
(i.e. the proposed educational/training program has clear and direct link to a
realistic and attainable vocational goal and, upon completion of the
educational/training program there is a reasonable likelihood ofemployment based
upon the current labour market analysis):

1. The participant’s disabilities severely restricts the range of vocational choice
and an appropriate vocational goal may be achieved by accessing a course of study
and training only available outside of Manitoba.
2. Where an equivalent course of study or training is available in Manitoba but the
participant choses to attend an educational institution where direct disability related
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supports are embedded in the edueational programming, employability assistance
for people with disabilities individualized training funds shall be limited to tuition,
books, essential supplies and disability related items up to the maximum equivalent
cost of training in Manitoba.

3. Not applicable -(added).

[84] At Tab 20 - 166 of the Manual, the employability assistance for people with disabilities
program states, among other things;
Services, which are eligible for funding from a universal program, those that are a
requirement for accommodation under Human Rights legislation, or those that are
covered under other government departments will not be approved.
The vocational counsellor is responsible for coordinating the purchase of the
required services and is responsible to ensure that the services are supplied.

The types of services most frequently required include sign language interpreters,
tutors, readers, and note-takers.

[85] The same document indicates that post-secondary institutions are required to provide sign
language interpretation as part of their cost of doing business.
[86] There is more in the Manual addressing out-of-province education and various other
funding issues. I need not address these issues directly in this decision beyond noting that funding
for out-of-province education is restricted.

[87] The Manitoba Family Service and Housing Service for Persons with Disabilities
Vocational Rehabilitation Operating Manual dated August 2005 was also included in the Book of
Agreed Documents(Tabs 20-78). Once again, there is a section dealing with educational training
- out of province. Similar themes are included to those aforementioned. In particular, the Manual
states the following:

Generally, funding for out of province training or education is not provided unless
it addresses a specific disability or related need. The following criteria or exceptions
apply:
a.

An equivalent course of study or training is available in Manitoba, but the
participant's disability requires specialized and unique supports in order to
undertake the course of studies which are only available outside of
Manitoba from an educational institution providing direct supports through
their educational program to support the disability;

b.

Attempts to arrange and coordinate a suitable course of study or training
and appropriate supports in Manitoba would result in fragmented and
unreliable or partial supports and a resouree outside of Manitoba provides a
fully coordinated and integrated program of training with appropriate
supports built in to their program mandate;
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[88]

c.

Not applicable - added;

d.

Not applicable - added.

The parties also placed before me, the U of M's multi-accessibility plan, as well as much

other information involving their SAS program, SAS Handbook, and appeal procedure, among
other things, in their Book of Agreed Documents at Tab 2. In addition, I heard argument involving
The Accessibilityfor Manitobans Act(which I invited the parties to address), as well as the United
Nations Convention on the Rights of the Disabled to which Canada is a signatory.

[89] Although I need not review all of that information in these Reasons, suffice it to say that
the U of M does provide accessibility serviees. The documentary evidence put before me set out
that there are academic accommodations, individualized accommodations, including classroom

accommodations with respect to the physieal environment, instructional strategies, alternate
formats for course material and requirement, and, in respect of students who are deaf or hard of
hearing, a number of specified structural strategies, education strategies, and technological
accommodations. There is commentary in the SAS Handbook for faculty and staff that ASL
interpreters constitute a highly specialized accommodation for students who are deaf or hard of
hearing.

[90] Although not an exhaustive list, the SAS Handbook provides some direction to programs
as to how to work with interpreters in class, and stipulates that generally a minimum of two
interpreters are required for a lecture for backup support of terminology and relief from fatigue,
among other directions. There is also an indication that ASL interpretation services are available
for students in the classroom, for meetings with instructors or students, for laboratory or tutorial
sessions, and for other academic situations as needed. There is also a note that material should be
prepared for interpreters well in advance so that the interpreters can become familiar with
specialized terminology, and deal with issues in interpretation as they might arise.

[91] The Agreed Statement of Facts set out that students with disabilities are provided services
at no cost, but are asked to apply for Canada Student Grants. The Agreed Statement of Facts also
confirmed that SAS can provide a number of services to deaf and hard of hearing students,
including ASL for classes, tests, course related interpretation such as tutoring, transcription
services, program related matters, and for extracurricular activities such as student union club
meetings, executive meetings, extended educational programs, and presentations by speakers on
campus.

[92] The Agreed Statement of Facts indicated that interpreters must have a degree (4 years for
a diploma, 2 years from a recognized interpreter training program). The particular requirements
are set out at paragraph 17 of the Agreed Statement of Facts. There is also an agreement that SAS
currently utilizes 8-10 ASL- English interpreters every academic year providing services to 8 10 students per term. In 2018/2019 SAS arranged for ASL - English interpretation in 45 courses.
Most classes or program activities involve interpreters working in a team of two (an exception
being the art studio course). It was also confirmed that SAS asks instructors to provide material in
advance. It is understood this is so that the interpreters can prepare for courses ahead of time and
deal with any interpretation, language, or specialization issues.
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[93] The SAS Handbook and the stipulations in the Agreed Statement of Facts appeared to
address, at least in theory, many,if not most, ofthe concerns raised by Mr. Zimmer in terms of the
mediated educational environment at the U of M. There was no evidence put before me respecting

the unavailability of such resources in Mr. Zimmer's particular case. The evidence before me was
that Mr. Zimmer did not make any inquiry as to the precise services available and/or the services
that the U of M would have been prepared to provide to him if he elected to attend there. There
was no evidence put before me indicating that the vocational rehabilitation counsellor made any
such inquiries either.

[94] It was Mr. Zimmer's position that he wanted to attend Gallaudet because the full ASL
environment provided an entirely different and significantly better quality of education than the
mediated interpreted environment the U of M might have provided. Having made that choice to
attend the "immersive" environment of Gallaudet, and having spoken to others, it was Mr.
Zimmer's view that there was no substantive purpose to him canvasing what the U of M might
have provided through its SAS program.

[95] Having said that, some of the advantages and the physical environment that Mr. Zimmer
described as being in place at Gallaudet may well have been able to be achieved at the U of M or
elsewhere in Manitoba. Once again, no one having made an inquiry about that, the evidence of
what was not available specifically to Mr. Zimmer at the U of M,was not put before me.
WITNESSES/CREDIBILITY

[96] In the course of the adjudication I initially heard from the Complainant, Cody Zimmer.
Subsequently I heard from Dr. Debra Russell who wrote a report in this matter in addition to
providing correspondence to the program in support of Mr.Zimmer's administrative review/appeal
application. Finally,I heard from the Complainant's father, Richard Zimmer. The Respondent only
had one witness, Glen Coutts.

[97] I found that Mr. Zimmer was credible in the manner and style in which he presented his
evidence. He was honest and straightforward in the reasons for his application to attend Gallaudet,
the advantages and disadvantages of the mediated verses direct educational models, and his
experiences throughout his life as a member of the deaf community. Mr. Zimmer was impressive
in the manner in which he presented. He was straightforward in the lack of efforts he made to
investigate the mediated education offered through SAS at the U of M (and/or elsewhere in the
Province). He is to be commended for proceeding with an administrative review/appeal, which,
according to Mr. Coutts’ evidence, as aforementioned, apparently resulted in the program being
revised to facilitate the portability of available funding.

[98] Dr. Russell testified as well. Both parties agreed that she was an expert respecting the issues
upon which she testified. She was informative, but not specific with respect to the particular
services available at the U of M.
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[99] In Dr. Russell's report she indicated that her understanding was that the government
provided funding that was capped at the cost for pursuing a program at the U of M,notwithstanding
that the U of M program is in English rather than ASL. She stated:
Further, the government limited its funding for ASL interpretation to lectures, labs,
and scheduled study groups.

[100] In making the aforementioned statement. Dr. Russell's information was not fully accurate.
While Dr. Russell has an impressive resume and has been accepted as an expert in such matters
previously, the fact is that here her report did not deal with the specifics of Mr. Zimmer's situation
or the then applicable situation at the U of M.

[101] Dr. Russell's report pointed out the advantages of a non-mediated education, that is, the
advantages of a fully immersive ASL environment for a deaf student, such as Mr. Zimmer. Dr.
Russell opined upon what she described as the "illusion of inclusion" in certain interpretive
environments. She discussed some of the difficulties where interpreters are not formally trained,

or may not be fully fluent in ASL, such that there is an impoverished language environment. A
number ofother difficulties generally posed by mediated environments were set out by Dr. Russell,
both in her report and in her oral testimony. Some of these difficulties included fatigue due to the
strain of the interpretation model and the issue of social isolation, especially where younger
children are unable to participate in after school activities or sporting events and miss out on other
educational or extracurricular activities.

[102] In addressing education at the post-secondary level. Dr. Russell opined that most provincial
funding models might cover interpreting costs only for academic classes, but that in fact the
education environment is much more than that. For example. Dr. Russell discussed the importance

of participating in group projects, assignments, attending brown-bag presentations, attending
evening guest lectures,joining social clubs, and involvement in other post-secondary activities.
[103] Having said that, Dr. Russell testified that she did not know what SAS provided at the U
of M. She appeared not to be acquainted with the details of serviees that were available at the
material times by the U of M for deaf students.

[104] The U of M SAS program handbook and material sets out, as aforementioned, that such
interpretive services ean be available for many,if not all, ofthe activities referenced by Dr. Russell.
The U of M SAS material also established that other services are available and set out the

requirements for sign language interpreters on campus, among other things, which appeared to
answer in whole or in large part concerns raised by Dr. Russell in her opinion.

[105] Dr. Russell set out some of the challenges of mediated post-secondary education. She
described the very few numbers of students and professors available in Canada who teach in ASL.
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[106] To her credit as an expert in the area, Dr. Russell also outlined in her report some examples
of mediated education that is performed well. One example she gave was of a U of M medical
student. In that case two interpreters with a strong science background were hired. In addition, a
doctor was hired as part of the interpretive team. The doctor was able to support the interpreters in

acquiring the appropriate terminology and content knowledge to facilitate the program for the deaf
student. As Dr. Russell said:

For this student, the mediated interpreting worked well, however this is a person
that had the intellectual capacity to succeed in any circumstance, and could
accommodate to the interpreter’s weaknesses.

[107] Dr. Russell did not have any information as to the intellectual capacity of Mr. Zinmier. In
the evidence before me it would appear as though Mr. Zimmer does have significant intellectual
capacity. His marks were good and he received significant scholarships. Yet, as aforementioned,
he made no efforts to inquire as to the services that might have been made available to him, and
Dr. Russell was unable to comment on Mr. Zimmer's particular circumstances.

[108] While I found Dr. Russell's evidence to be delivered in a truthful and fair manner, and
found that it was generally compelling and provided a good background, there was an absence of
specific information with respect to Mr. Zimmer and the services that would have been or might
have been available to him in Manitoba. For example, there was nothing in her report or oral
evidence to suggest that Mr. Zimmer could not have succeeded in the U of M's mediated setting
with appropriate supports. There was nothing specific in Dr. Russell's report or in her oral evidence
to suggest that the U of M might not have provided a perfectly adequate learning environment for
Mr. Zimmer to meet his vocational goals with adequate interpretive supports, as was the case for
the medical student aforementioned.

[109] Mr. Rick Zimmer presented in a very credible fashion as well. His testimony was helpful
and was presented in a sincere and straightforward manner. Mr. Rick Zimmer admitted when he
was not aware ofinformation, corrected himself when he saw that he erred, and appeared credible.
There were some occasions where Mr. Rick Zimmer's evidence did not fully mesh with the

documentary evidence before me, however I find that such errors were not deliberate attempts to
mislead or misdirect.

[110] As aforementioned, the Respondent called only one witness, Mr. Courts. Mr. Courts is
retired from the Program. Like the other witnesses, Mr. Courts presented in a straightforward
mamier. He was clear and direct. He made no attempt to mislead, and was credible in his evidence.

[Ill] Mr. Courts had a good knowledge ofthe Program's services available, and where there was
an error in evidence, he was able to correct it. Mr. Courts all but admitted, if not actually admitted,

that the Gallaudet program would have been better for Mr.Zimmer. As the evidence unfolded, this
seemed an obvious but important concession. It is noteworthy that Mr. Courts extended the funding
for Mr. Zimmer by an extra term, and at no time requested any funding back for the multiple
scholarships that Mr. Zimmer,to his credit, received.
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ANALYSIS

[112] The starting place for an analysis of a Human Rights complaint lies in the Human Rights
Code.

[113] Section 13(1) of the Code states:

No person shall discriminate with respect to any service, accommodation, facility,
good, right, licence, benefit, program or privilege available or accessible to the
public or to a section ofthe public, unless bona fide and reasonable cause exists for
the discrimination.

[114] Section 9 ofthe Code defines discrimination. It states;
Discrimination" defined

9(1)

In this Code,"discrimination" means

(a) differential treatment of an individual on the basis of the individual's actual or presumed
membership in or association with some class or group of persons, rather than on the basis
of personal merit; or

(b) differential treatment of an individual or group on the basis of any characteristic referred
to in subsection (2); or

(c) differential treatment of an individual or group on the basis of the individual's or group's
actual or presumed association with another individual or group whose identity or
membership is determined by any characteristic referred to in subsection (2); or
(d)failure to make reasonable accommodation for the special needs of any individual or
group, if those special needs are based upon any characteristic referred to in
subsection (2).

Interpretation

9(1.1) In this Code, "discrimination" includes any act or omission that results in
discrimination within the meaning of subsection (1), regardless of
(a)the form of the act or omission; tmd

(b) whether the person responsible for the act or omission intended to discriminate.
Applicable characteristics
9(2}

The applicable characteristics for the purposes of clauses (l)(b) to (d) are

(a) ancestry, including colour and perceived race;
(b) nationality or national origin;

(c) ethnic background or origin;

(d) religion or creed, or religious belief, religious association or religious activity;
(e) age;
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(1) sex, including sex-determined characteristics or circumstances, such as pregnancy, the
possibility of pregnancy, or circumstances related to pregnancy;
(g) gender identity;
(h) sexual orientation;
(i) marital or family status;
(j) source of income;

(k) political belief, political association or political activity;

(1) physical or mental disability or related characteristics or circumstances, including reliance
on a service tmimal, a wheelchair, or any other remedial appliance or device;
(m)social disadvantage.
Discrimination on basis of social disadvantage

9(2.1)

It is not discrimination on the basis of social disadvantage unless the discrimination is

based on a negative bias or stereotype related to that social disadvantage.
Systemic discrimination

Interrelated actions, policies or procedures of a person that do not have a
discriminatory effect when considered individually can constitute discrimination under this
Code ifthe combined operation ofthose actions, policies or procedures results in discrimination

9(3}

within the meaning of subsection (1).
Criminal conduct excluded

9(4}

For the purpose of dealing with any case ofalleged discrimination under this Code, no

characteristic referred to in subsection (2) shall be interpreted to extend to any conduct
prohibited by the Criminal Code of Canada.
No condoning or condemning of beliefs, etc.

Nothing in this Code shall be interpreted as condoning or condemning any beliefs,
values, or lifestyles based upon any characteristic referred to in subsection (2).

m.

[115] In analyzing any section ofthe Code it is important to remember the purposes ofthe statute
as defined in the Code itself. The preamble of the Code states:
WHEREAS Manitobans recognize that

(a) implicit in the above principle is the right of all individuals to be treated in all matters
solely on the basis of their personal merits, and to be accorded equality of opportunity
with all other individuals;

(b) to protect this right it is necessary to restrict unreasonable discrimination against
individuals, including discrimination based on stereotypes or generalizations about
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groups with whom they are or are thought to be associated, and to ensure that reasonable
accommodation is made for those with special needs;

(c)in view of the fact that past discrimination against certain groups has resulted in serious
disadvantage to members of those groups, and therefore it is important to provide for
affirmative action programs and other special programs designed to overcome this historic
disadvantage;

(d) much discrimination is rooted in ignorance and education is essential to its eradication,
and therefore it is important that human rights educational programs assist Manitobans to
understand all their fundamental rights and freedoms,as w'ell as their corresponding duties
and responsibilities to others; and

(e) these various protections for the human rights of Manitobans are of such fundamental
importance that they merit paramount status over all other laws of the province;
[116] As McKelvey, J. stated in Manitoba High Schools Athletic Association Inc. v. Pasternak
[2008] MJIO:

The purpose of the Code is to protect against discrimination in most aspects of the
lives of Manitobans. It is also in place to deal with affirmative action programs and
special programs, as well as providing an educational function.

[117] In considering the relevant Sections ofthe Code I read and reread all ofthe authorities put
before me by both counsel (although not all of the cases put before me will be directly referenced
in these Reasons).

[118] In Manitoba, discrimination is clearly defined. Although Mr. Zimmer belongs to the deaf
culture, for the purposes of the language of the Code, being deaf may be considered a physical
disability contemplated by Section 9(2)(1). In confirming that being deaffalls under Section 9(2)(1)
of the Code as a physical disability, I mean no disrespect to deaf culture. Mr. Zimmer and his
parents should be commended for their contributions to deaf culture, including Mr. Zimmer’s
somewhat successful application for review. Through such advocacy all Manitobans benefit.
[119] In order to prove prima facie discrimination, Mr. Zimmer and the Commission must
demonstrate that Mr. Zimmer had a characteristic protected from discrimination under the Code

(about which there is no question), and that Mr. Zimmer experienced any one of the types of
discrimination described in Section 9(1) of the Code. In other words, Mr. Zimmer must show on

a. primafacie basis that he suffered differential treatment of the basis of his deafness at the hands
ofthe Program [Section 9(l)(b)]. Mr.Zimmer in the alternative could show that the Program failed
to make reasonable accommodation for his special needs as a deaf person [Section 9(l)(d)].

[120] Counsel for the Commission made clear that they argued that discrimination on all four
grounds listed in Section 9(l)(a-d) occurred. At the end of the day the question is whether Mr.
Zimmer suffered differential treatment based on his being deaf(s.9(l)(a-c)), or was there a failure
to make reasonable accommodation for his special needs as a deaf person in terms of the services
provided by the Program (s.9(l)(d)).

[121] It is important to note that once a prima facie case of discrimination is established, the
burden shifts to the Respondent Program to justify their conduct or practice within the framework
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of the Code. Assuming prima facie discrimination has been established, if the practice in issue
cannot be justified, then the discrimination must be found to have occurred.

[122] I cannot find on the evidence before me that Mr. Zimmer suffered differential
discriminatory treatment due to the Program. Simply put, in this case, the evidence did not meet
the initial burden required to be met to prove on a balance of probabilities that the Program caused
Mr. Zimmer to suffer differential and thus discriminatory treatment.

[123] A fair bit of time was spent in argument discussing the issue of adverse effect
discrimination. In particular, though it is conceded that the Program did not intend to discriminate,
the argument was advanced that adverse effect discrimination occurred here. In other words, the
Complainant alleged that the Program imposed obligations, penalties, or restrictive conditions that
on their face might be neutral, but that had a disproportionally negative affect on Mr. Zimmer as a
deaf person (see Granovsky v. Canada (Minister ofEmployment & Immigration), 2000 SCC 28).
The allegation was that the fact that Mr. Zimmer would have to experience a mediated rather than
an immersive educational environment disproportionately negatively affected him in the delivery
of the service of higher education.

[124] Whether there was direct discrimination with an intention to discriminate, or discrimination
not by design but rather by impact, discrimination (as defined) is contrary to the Code. A Human
Rights Adjudication process in Manitoba is not restricted to hunting for an intentional desire to
discriminate. Whether or not discrimination is intended or is an "accidental byproduct of

innocently motivated practices or systems", discrimination, as defined by the Code, is contrary to
the practices, policies, and intentions of Manitobans, and will attract sanction under the Code,(see
Travail des Femmes v. Canadian National Railway Company, Canadian Human Rights
Commission et al 1987 CarswellNat 831, 1987 CarswellNat 905, [1987] 1 S.C.R. 1114 [1987]

S.J.C. No. 42, 27 Admin L.R. 172, 40 D.L.R.(4*) 193).
[125] While common sense would dictate that the nature and extent of appropriate remedies
might be very different in cases of intentional discrimination than what might be expected in
adverse impact discrimination, the Code rightfully mandates that in Manitoba cases of
discrimination must be robustly remedied. That said, it is incumbent on the complainant to
establish in the evidence that a discriminatory adverse impact occurred. Leaving it to the

adjudicator’s raw instincts is insufficient(see Kahkewistahaw First Nation v. Taypotat, 2015 SCC
30 (CanLII) para 34 - albeit in the context of s. 15(1) of the Canadian Charter of Rights and
Freedoms).

[126] While I am troubled by the way that the Program handled certain aspects of Mr. Zimmer's
case, and in particular the fact that no one appears to have informed Mr. Zimmer that he should
investigate the U of M and what it offered, as well as the fact that the vocational counsellor did
not himself undertake that inquiry or advise Mr. Zimmer to do so, there is a fundamental problem
with the evidence or the lack of evidence as to important aspects of this case and the matters put
before me.

[127] There was no expert evidence to confirm that in Mr. Zimmer's particular case the mediated
program would not be sufficient. No convincing evidence was put before me to support that the
Program exposed Mr. Zimmer to negatively differential treatment. The expert evidence before me
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was to the effect that at least on one occasion at the U of M the mediated program worked well for
a medical student. Why then would it not have been sufficient to meet Mr. Zimmer's needs as a
student in the Faculty of Education? The expert report that was before me left the door wide open
to the possibility that a mediated program would have been perfectly acceptable for Mr. Zimmer.
The U of M SAS Flandbook and related evidence addressed the issues raised by Mr. Zimmer and

the expert. No evidence was put before me that caused me to doubt the availability of the listed
available services.

[128] Mr. Zimmer took no steps to investigate what services were available and what services
might not have been available in Manitoba. Had there been evidence before me that activities could
not have been accommodated at the U of M or at any other school in Manitoba there might have
been a different result. Had some of the authors of the correspondence been called to provide

expert evidence, and in particular, had Dr. Maguire come before me or some of the other authors
in the correspondence supporting Mr. Zimmer's application for administrative review, and had
they had specific knowledge of Mr. Zimmer's case, such that they could have testified that there
was a significantly inferior and discriminatory delivery of the service of higher education by
adverse effect or otherwise, there may well have been a different result. I, however, can only deal
with the evidence and the case as it was presented before me.

[129] In Central Okanogan School Division No. 3 v. Renaud [1992] 2 S.C.R. 970, the Court
commented, beginning at paragraph 43, on the duties of the complainant. In that case the duties
were discussed in the context ofthe search for accommodation. The Supreme Court described the
search as a "multi-party inquiry". The Court stated:

Along with the employer and the union, there is also a duty on the complainant to
assist in securing an appropriate accommodation,(paragraph 43)

[130] The Supreme Court commented that in determining whether the duty of accommodation
has been fulfilled or not, the conduct of the complainant must also be considered.

[131] While the context may be different, the fact of the matter is that a complainant cannot
expect a perfect solution in all cases. The complainant must take steps on their own,and/or with a
program designed to assist them where appropriate, to at least investigate if services available
would facilitate the purpose and avoid discrimination. This does not mean that a complainant has
some onerous duty that does not respect the complainant's individual circumstances, or that a
complainant should be blamed for discriminatory actions or adverse effect discrimination caused
by a respondent. It simply means in a case such as this it is incumbent on the complainant to make
some reasonable inquiries.

[132] Where the U of M SAS handbook indicates that interpretive services can be available for
a raft of activities beyond classes, it is difficult for a complainant to claim that such services are
not available or may not be available without calling any evidence, not even their own, to support
that claim. An adjudicator cannot conclude on their own without any evidentiary foundation that
the SAS terms making such services available for a variety of additional activities would not be
made available to the Complainant. While it is not the duty of the complainant to originate a
solution, a complainant must take steps to help themselves.
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[133] Having said that, given the policies of the Program, in an appropriate case, if the evidence
is that the mediated educational environment is significantly deficient such that negative
differential treatment has occurred, a case of discrimination contrary to the Code might be made
out. Although it is unclear to me (at least on a definitive basis) why neither the Program and SMD
with whom they contracted, nor Mr. Zimmer, actually investigated the services available at the U
of M in order to determine if there were deficiencies, that does not mean that discrimination under

the Code has been proven, even on a prima facie basis. For what it is worth, in my view the
Program and/or SMD ought to do a much betterjob in fulfilling its mandate or risk adverse findings
in the future. Had there been evidence that Mr. Zimmer had a reasonable, realistically attainable

vocational goal, and had there been evidence that only a properly recognized out-of-province
educational institution could address his specific disability related needs, and had such a request
been refused such that deficient differential treatment resulted, then once again, a much different
result might have occurred.

[134] Each case must be decided on its own merits based upon evidence. I accept that from Mr.
Zimmer's point of view the immersive experience at Gallaudet was viewed by him as a better
program than the mediated one. That however is not the definition of discrimination. Evidence of
actual discrimination as defined in the Code must be present, not merely an allegation that one
form of education is better than another.

[135] It is a matter of common sense that there may be both pros and cons in mediated and nonmediated environments. Given that society generally must be navigated, there might be benefits

of attending at a mediated post-secondary institution where the mediation is done appropriately,
as was the case with the medical student at the U of M referenced by Dr. Russell in her report.

Where the mediation fails or is inadequate a much different result is likely than where appropriate
programs are put into place by all relevant service providers.

[136] In all of the cases put before me, and in all of the cases about which I am aware dealing
with deaf or hard of hearing individuals requesting services, the request has been for proper
mediated services. Counsel advised me that to their knowledge this is the first time in Canada that

a Human Rights complaint of this kind is advanced, namely that primafacie mediated education
is insufficient and constitutes discrimination. Put another way, I was informed that this is the first

time that a complaint is being advanced where the substance of the alleged discrimination is the
provision of mediated rather than integrated ASL education.

[137] The fact that this may be the first time this issue is being argued is not determinative. The
law develops and must evolve over time. Having said that, the principles and objectives set out in
the Preamble of the Code are as important now as they ever were. As has often been said, the Code
is remedial in effect. The prevention of discrimination and the protection of human rights in
Manitoba remains of fundamental importance. It is however an exercise based on law and

grounded in evidence, not a complainant’s or an adjudicator's feelings and impulses.
CONCLUSION

[138] A finding of discrimination is a serious finding. There are potentially serious implications
emanating from such a finding. A finding of discrimination must be based on proper evidence, not
on speculation. A common sense approach to the Code requires that complainants take some steps
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to help themselves. The complainant's duties must be looked at contextually based on the abilities
ofcomplainants themselves. For example,the complainant who suffers from post-traumatic stress
disorder cannot be expected to help themselves in the same manner as a complainant who does not
suffer from such challenges.

[139] Where an issue arises due to a governmental program not following its own criteria that
may or may not lead to a finding of discrimination under the Code depending on a multitude of
factors. Whether or not a Human Rights complaint may lie, other remedies may well be available
in such cases. Programs designed to assist people with disabilities must be expected to live up to
their mandates and be administered appropriately, not breach their own policies or administer them
half-heartedly.

[140] It is well beyond the scope of my jurisdiction to make any such finding or determination,
and to be clear, I do not do so. At the same time, this decision should not be taken as a licence for
the Program not to fulfil its obligations in a fulsome manner in the future.

[141] While I have not found in favour of the Complainant, the Respondents’ argument that the
differential treatment contemplated by Section 9 of the Code is only meant to compare disabled
people to other disabled people bears some comment. That cannot be the standard contemplated
by the Code. As I understand it, among other things, the Respondent argued that where all disabled
people are treated the same way by a program regardless of how poorly or how that measures up
to the non-disabled community, there cannot be discrimination.

[142] To put it bluntly, that argument is plainly wrong. A program that discriminates against all
physically disabled people equally remains discriminatory and is primafacie a breach of the Code.
The suggestion that equal discrimination is not discrimination runs entirely contrary to the
purposes of the Code. This concept does not form the basis of any defence to a claim of
discrimination.

[143] While comparative group analysis has a place in law, locating the appropriate comparison
is critical. As Frankfurter, J. stated in Dennis v. United States, 339 U.S. 162(1950):
It was a wise man who said that there is no greater inequality than the equal treatment

of unequals (page 184 as quoted in Stadler v. Director, St. Boniface/St. Vital, 2020
MBCA 46-page 55).

[144] As set out above, on the evidence before me I cannot find that Mr. Zimmer passed the first
stage of the legal test of discrimination. Accordingly, I need not move to the second stage to deal
with the alleged failure to make reasonable accommodations. I cannot find that there has been
prima facie discrimination by the Program, as alleged. For these reasons the Complaint is
dismissed.

[145] Finally, a note about the timing of the determination ofthis complaint. This complaint took
approximately five years to come to hearing. Unfortunately, the delay was compounded by the
COVID-19 crisis that delayed the release of this Decision.

[146] COVID-19 aside, this delay is inconsistent with the principles of access to justice.
Manitobans should be entitled to a timelier resolution of such complaints. As aforementioned, the
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preamble ofthe Code makes reference to the fact that protecting human rights in our province are
"of such fundamental importance" as to merit "paramount status..."The delay seen in such cases
is inconsistent with that status and should be rectified in a fair manner that recognizes the
importance and complexity of such determinations.
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